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(ii) The requirement that the infor-
mation be reasonably current will be
presumed to be satisfied if:

(A) The balance sheet is as of a date
less than 16 months before the date of
resale, the statements of profit and
loss and retained earnings are for the
12 months preceding the date of such
balance sheet, and if such balance
sheet is not as of a date less than 6
months before the date of resale, it
shall be accompanied by additional
statements of profit and loss and re-
tained earnings for the period from the
date of such balance sheet to a date
less than 6 months before the date of
resale; and

(B) The statement of the nature of
the issuer’s business and its products
and services offered is as of a date
within 12 months prior to the date of
resale; or

(C) With regard to foreign private is-
suers, the required information meets
the timing requirements of the issuer’s
home country or principal trading mar-
kets.

(e) Offers and sales of securities pur-
suant to this section shall be deemed
not to affect the availability of any ex-
emption or safe harbor relating to any
previous or subsequent offer or sale of
such securities by the issuer or any
prior or subsequent holder thereof.

[55 FR 17945, Apr. 30, 1990, as amended at 57
FR 48722, Oct. 28, 1992]

§230.145 Reclassification of securities,
mergers, consolidations and acqui-
sitions of assets.

PRELIMINARY NOTE

Rule 145 (8§230.145 of this chapter) is de-
signed to make available the protection pro-
vided by registration under the Securities
Act of 1933, as amended (Act), to persons who
are offered securities in a business combina-
tion of the type described in paragraphs (a)
(1), (2) and (3) of the rule. The thrust of the
rule is that an offer, offer to sell, offer for sale,
or sale occurs when there is submitted to se-
curity holders a plan or agreement pursuant
to which such holders are required to elect,
on the basis of what is in substance a new in-
vestment decision, whether to accept a new
or different security in exchange for their ex-
isting security. Rule 145 embodies the Com-
mission’s determination that such trans-
actions are subject to the registration re-
quirements of the Act, and that the pre-
viously existing no-sale theory of Rule 133 is
no longer consistent with the statutory pur-
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poses of the Act. See Release No. 33-5316 (Oc-
tober 6, 1972) [37 FR 23631]. Securities issued
in transactions described in paragraph (a) of
Rule 145 may be registered on Form S-4 or
F-4 (8239.25 or §239.34 of this chapter) or
Form N-14 (§239.23 of this chapter) under the
Act.

Transactions for which statutory exemp-
tions under the Act, including those con-
tained in sections 3(a)(9), (10), (11) and 4(2),
are otherwise available are not affected by
Rule 145.

NoTE 1: Reference is made to Rule 153a
(§230.153a of this chapter) describing the pro-
spectus delivery required in a transaction of
the type referred to in Rule 145.

NOTE 2: A reclassification of securities cov-
ered by Rule 145 would be exempt from reg-
istration pursuant to section 3(a)(9) or (11) of
the Act if the conditions of either of these
sections are satisfied.

(a) Transactions within this section. An
offer, offer to sell, offer for sale, or sale
shall be deemed to be involved, within
the meaning of section 2(3) of the Act,
so far as the security holders of a cor-
poration or other person are concerned
where, pursuant to statutory provi-
sions of the jurisdiction under which
such corporation or other person is or-
ganized, or pursuant to provisions con-
tained in its certificate of incorpora-
tion or similar controlling instru-
ments, or otherwise, there is submitted
for the vote or consent of such security
holders a plan or agreement for:

(1) Reclassifications. A reclassification
of securities of such corporation or
other person, other than a stock split,
reverse stock split, or change in par
value, which involves the substitution
of a security for another security;

(2) Mergers of Consolidations. A statu-
tory merger or consolidation or similar
plan or acquisition in which securities
of such corporation or other person
held by such security holders will be-
come or be exchanged for securities of
any person, unless the sole purpose of
the transaction is to change an issuer’s
domicile solely within the United
States; or

(3) Transfers of assets. A transfer of
assets of such corporation or other per-
son, to another person in consideration
of the issuance of securities of such
other person or any of its affiliates, if:

(i) Such plan or agreement provides
for dissolution of the corporation or
other person whose security holders
are voting or consenting; or
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(ii) Such plan or agreement provides
for a pro rata or similar distribution of
such securities to the security holders
voting or consenting; or

(iii) The board of directors or similar
representatives of such corporation or
other person, adopts resolutions rel-
ative to paragraph (a)(3) (i) or (ii) of
this section within 1 year after the
taking of such vote or consent; or

(iv) The transfer of assets is a part of
a preexisting plan for distribution of
such securities, notwithstanding para-
graph (a)(3) (i), (ii), or (iii) of this sec-
tion.

(b) Communications not deemed to be a
Prospectus or Offer to Sell. For the pur-
pose of this section, the term prospectus
as defined in section 2(10) of the Act
and the term offer to sell in section 5 of
the Act shall not be deemed to include
the following:

(1) Any written communication or
other published statement which con-
tains no more than the following infor-
mation: The name of the issuer of the
securities to be offered, or the person
whose assets are to be sold in exchange
for the securities to be offered, and the
names of other parties to any trans-
action specified in paragraph (a) of this
section; a brief description of the busi-
ness of parties to such transaction; the
date, time, and place of the meeting of
security holders to vote on or consent
to any such transaction specified in
paragraph (a) of this section; a brief de-
scription of the transaction to be acted
upon and the basis upon which such
transaction will be made; and any leg-
end or similar statement required by
State or Federal law or administrative
authority.

(2) Any written communication sub-
ject to and meeting the requirements
of paragraph (a) of §240.14a-12 of this
chapter and filed in accordance with
paragraph (b) of that section.

(c) Persons and parties deemed to be
underwriters. For purposes of this sec-
tion, any party to any transaction
specified in paragraph (a) of this sec-
tion, other than the issuer, or any per-
son who is an affiliate of such party at
the time any such transaction is sub-
mitted for vote or consent, who pub-
licly offers or sells securities of the is-
suer acquired in connection with any
such transaction, shall be deemed to be

17 CFR Ch. Il (4-1-97 Edition)

engaged in a distribution and therefore
to be an underwriter thereof within the
meaning of section 2(11) of the Act. The
term party as used in this paragraph (c)
shall mean the corporations, business
entities, or other persons, other than
the issuer, whose assets or capital
structure are affected by the trans-
actions specified in paragraph (a) of
this section.

(d) Resale provisions for persons and
parties deemed underwriters. Notwith-
standing the provisions of paragraph
(c), a person or party specified therein
shall not be deemed to be engaged in a
distribution and therefore not to be an
underwriter of registered securities ac-
quired in a transaction specified in
paragraph (a) of this section if:

(1) Such securities are sold by such
person or party in accordance with the
provisions of paragraphs (c), (e), (f) and
(g) of §230.144;

(2) Such person or party is not an af-
filiate of the issuer, and a period of at
least one year, as determined in ac-
cordance with paragraph (d) of §230.144,
has elapsed since the date the securi-
ties were acquired from the issuer in
such transaction, and the issuer meets
the requirements of paragraph (c) of
§230.144; or

(3) Such person or party is not, and
has not been for at least three months,
an affiliate of the issuer, and a period
of at least two years, as determined in
accordance with paragraph (d) of
§230.144, has elapsed since the date the
securities were acquired from the is-
suer in such transaction.

(e) Definition of person. The term per-
son as used in paragraphs (c) and (d) of
this section, when used with reference
to a person for whose account securi-
ties are to be sold, shall have the same
meaning as the definition of that term
in paragraph (a)(2) of §230.144.

(Secs. 2(11), 4(1), 4(4), 19(a), 48 Stat. 74, 77, 85;
sec. 209, 48 Stat. 908; secs. 1-4, 68 Stat. 683;
sec. 12, 78 Stat. 580; sec. 308(a)(2), 90 Stat. 57;
15 U.S.C. 77b(11), 77d(1), 77d(4), 77s(a))

[37 FR 23636, Nov. 7, 1972, as amended at 49
FR 5921, Feb. 16, 1984; 50 FR 19016, May 6,
1985; 50 FR 48382, Nov. 25, 1985; 55 FR 17944,
Apr. 30, 1990; 62 FR 9245, Feb. 28, 1997]

EFFECTIVE DATE NOTE: At 62 FR 9245, Feb.
28, 1997, §230.145 was amended by revising
paragraphs (d)(2) and (d)(3), effective Apr. 29,
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1997. For the convenience of the user, the su-
perseded text is set forth as follows:

§230.145 Reclassification of securities,
mergers, consolidations and acquisitions
of assets.

* * * * *

(d) * K x

(2) Such person or party is not an affiliate
of the issuer, and a period of at least two
years, as determined in accordance with
paragraph (d) of §230.144, has elapsed since
the date the securities were acquired from
the issuer in such transaction, and the issuer
meets the requirements of paragraph (c) of
§230.144; or

(3) Such person or party is not, and has not
been for at least three months, an affiliate of
the issuer, and a period of at least three
years, as determined in accordance with
paragraph (d) of §230.144, has elapsed since
the date the securities were acquired from
the issuer in such transaction.

§230.147 “Part of an issue,” “person
resident,” and “doing business with-
in” for purposes of section 3(a)(11).

PRELIMINARY NOTES

1. This rule shall not raise any presump-
tion that the exemption provided by section
3(a)(11) of the Act is not available for trans-
actions by an issuer which do not satisfy all
of the provisions of the rule.

2. Nothing in this rule obviates the need
for compliance with any state law relating
to the offer and sale of the securities.

3. Section 5 of the Act requires that all se-
curities offered by the use of the mails or by
any means or instruments of transportation
or communication in interstate commerce be
registered with the Commission. Congress,
however, provided certain exemptions in the
Act from such registration provisions where
there was no practical need for registration
or where the benefits of registration were
too remote. Among those exemptions is that
provided by section 3(a)(11) of the Act for
transactions in any security which is a part of
an issue offered and sold only to persons resi-
dent within a single State or Territory, where
the issuer of such security is a person resident
and doing business within * * * such State or
Territory. The legislative history of that Sec-
tion suggests that the exemption was in-
tended to apply only to issues genuinely
local in character, which in reality represent
local financing by local industries, carried
out through local investment. Rule 147 is in-
tended to provide more objective standards
upon which responsible local businessmen in-
tending to raise capital from local sources
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may rely in claiming the section 3(a)(11) ex-
emption.

All of the terms and conditions of the rule
must be satisfied in order for the rule to be
available. These are: (i) That the issuer be a
resident of and doing business within the
state or territory in which all offers and
sales are made; and (ii) that no part of the
issue be offered or sold to non-residents
within the period of time specified in the
rule. For purposes of the rule the definition
of issuer in section 2(4) of the Act shall apply.

All offers, offers to sell, offers for sale, and
sales which are part of the same issue must
meet all of the conditions of Rule 147 for the
rule to be available. The determination
whether offers, offers to sell, offers for sale
and sales of securities are part of the same
issue (i.e., are deemed to be integrated) will
continue to be a question of fact and will de-
pend on the particular circumstances. See
Securities Act of 1933 Release No. 4434 (De-
cember 6, 1961) (26 FR 9158). Securities Act
Release No. 4434 indicated that in determin-
ing whether offers and sales should be re-
garded as part of the same issue and thus
should be integrated any one or more of the
following factors may be determinative:

(i) Are the offerings part of a single plan of
financing;

(ii) Do the offerings involve issuance of the
same class of securities;

(iit1) Are the offerings made at or about the
same time;

(iv) Is the same type of consideration to be
received; and

(v) Are the offerings made for the same
general purpose.

Subparagraph (b)(2) of the rule, however, is
designed to provide certainty to the extent
feasible by identifying certain types of offers
and sales of securities which will be deemed
not part of an issue, for purposes of the rule
only.

Persons claiming the availability of the
rule have the burden of proving that they
have satisfied all of its provisions. However,
the rule does not establish exclusive stand-
ards for complying with the section 3(a)(11)
exemption. The exemption would also be
available if the issuer satisfied the standards
set forth in relevant administrative and judi-
cial interpretations at the time of the offer-
ing but the issuer would have the burden of
proving the availability of the exemption.
Rule 147 relates to transactions exempted
from the registration requirements of sec-
tion 5 of the Act by section 3(a)(11). Neither
the rule nor section 3(a)(11) provides an ex-
emption from the registration requirements
of section 12(g) of the Securities Exchange
Act of 1934, the anti-fraud provisions of the
federal securities laws, the civil liability
provisions of section 12(2) of the Act or other
provisions of the federal securities laws.

Finally, in view of the objectives of the
rule and the purposes and policies underlying
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